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Introduction

Executive Order 13007, “Indian Sacred Sites,” was issued
by President Clinton on May 24, 1996. The general purpose
of the (EO} is to ensure that Federal agencies are as respon-
sive as possible to the concerns of American Indian tribes
regarding sacred sites. Specifically, it addresses access 1o
sacred sites by Indian tribal religious practitioners and the
physical protection of such sites.

EO 13007 requires five actions of Federal agencies:

1. Accommodate access to and ceremoniai use of Indian
sacred sites by Indian religious practitioners, as long as
such accommodation is not inconsistent with the law or
with essential agency functions.

2. Avoid adverse effect on the physical integrity of such
sacred sites, subject to the same caveats.

3. Maintain information on such sites in confidence where
appropriate.

4. Implement procedures to carry out the provisions of the
order, including providing notice to Indian tribes of ac-
tions potentially affecting sacred sites or access to them,
in a manner that respects the sovereignty of Indian tribal
govemments.

5. Report to the President about any changes needed in
lzaw, regulation, or procedure to accommodate access to
and ceremonial use of Indian sacred sites, to avoid ad-
verse affect on such sites, and to facilitate consuttation
with tribes and religious leaders, including provision for
the resolution of disputes.

The following is a series of answers to questions that are
likely to arise in the course of managing GSA reai property.
The answers are designed to help GSA Regional Offices
comply with EO 13007.

What's Inside . ..

Inroduction .t 1
DEfINIHONS ..eceeereireiiiisisrisriet i e eeenesessseeenen 1
Questions and ADSWETS ....vrveevvrvveresossesnsenns 2

What are some examples of sacred sites? ... 2
What does the EO mean when it says

a sacred site must be “specific,

discrete, and narrowly delineated . . .7 .. 2
In what ways might GSA Impede

access and ceremonial use? ...eveenen 3
How can GSA accommodate access

and ceremonial USE? ..........oceevvveesresrenes 3
Executive Order 13007 ..oueveeeereeenreerssaens 4

How should GSA conduct "government-
to-government relations" with tribes? ... 5
How can you comply with EQ 13007

in planning GSA actions? ..., 5
How can you comply with EO 13007
in ongoing property management? ........ 6

How should the interests of non-
federally recognized tribes, Native
Hawaiian groups, and other
aboriginal groups be addressed? .......... 7
How does the definition of "sacred site”
affect the definition of "historic

property” under the NHPA? ... 7
How can we protect the confidentiality
of information about sacred sites? ......... 7
How shoud we consult with tribes? ........., 8
Definitions
Federal Lands

The EO defines Federal lands as “any land or
interests in land owned by the United States,
including leasehoid interests held by the United
States, except Indian trust lands.” Forthe pur-
poses of GSA, this definition appears to include
all real property administered by GSA, including
the sites of Federa! buildings and other Federal
facilities, all real property ieased by GSA, and
all real property administered by GSA for pur-
poses of disposition. The EO does not define
Indian lands, but the Indian Self-Determination
and Education Act (PL 93-638) and other stat-
utes define these lands as all lands within the
external boundaries of Indian reservations.



Indian Tribe

The EO defines Indian tribe as “an indian or Alaska
Native tribe, band, naticn, pueblo, village or commu-
nity that the Secretary of the Interior acknowledges to
exist as an Indian tribe pursuant to Public Law No.
103-454." It defines Indian as a member of such an
Indian tribe.

The Bureau of Indian Affairs publishes a list of Feder-
ally recognized tribes each year in the Federal Regis-
ter. The Cultural, Environmenta! and Accessibility Pro-
grams Division (PXSC) of National Office makes this
list availabte through NEPA Cali-In.

As noted below, because of other laws and regula-
tions requiring consultation with a broader range of tribal
and semi-tribal entities, there may be tribes other than
those included in this list with which GSA should con-
sult about sacred site issues, though they are the only
ones with which consultation is required underthe EO.

Sacred Site

The EO defines sacred site as “any specific, discrete,
narrowly delineated location on Federal land that is
identified by an Indian tribe or Indian individual deter-
mined to be an appropriately authoritative representa-

tive of an Indian religion, as sacred by virive of its es- .

tablished religious significance to, or ceremonial use
by, an Indian religion; provided that the fribe or appro-
priately authoritative representative of an Indian reli-
‘gion has informed the agency of the existence of such
a site.”

Questions and Answers

Q: What are some examples of sacred sites?
A; Examples include:

B Places that figure in a tribe’s traditions about its
origins and interactions with the supernatural. Such
areas are often unusual parts of the natural envi-
ronment, such as lakes, mountains, waterfalls,
springs, and rivers. They may include human con-
structions such as “medicine wheels” and stones,
or cairns, marking vision locations, but they may
also be entirely natural.

W Places where religious rituals are customarily car-

ried out, such as sun dance sites, the sites of
sweat lodges, and vision quest sites.
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B Sites representing ancestrai living places or cem-
eteries, often thought of as archeological sites.

Q: What does the Executive Order mean when it
says that a sacred site must be a “specific, dis-
crete, narrowly delineated location ... that is
identified by an Indian tribe or Indian individual
determined to be an appropriately authorita-
tive representative of an Indian religion, as sa-
cred by virtue of its established religious sig-
nificance to, or ceremonial use by, an Indian
religion; provided that the tribe or appropri-
ately authoritative representative of an Indian
religion has informed the agency of the exist-
ence of such asite?”

A: Specific means that the site must be a definite

piece of real property rather than a whole class of
properties. In other words, it must be “the Sun-
rise ceremony site on Mount Montana,” not “sa-
cred sites in the State of Colorado” or “ali sunrise
ceremony sites.”

Discrete means that the site must be definable in
terms of geography. It must be “Wild Horse Can-
yon as shown on U.S. Geological Survey Quad-
rangle ABC," not “the place where spirit horse ritu-
als are carried out.” ‘

Narrowly delineated location means that the site
can be assigned boundaries based on reasonably
reliable evidence and/or inference. Many (though
not alf) Indian sacred sites are eligible for inclu-
sion in the National Register of Historic Places,
so National Register guidance on boundary deier-
minations should be followed in establishing sa-
cred site boundaries. Pertinent guidance is found
in National Register Bulletins 15 and 38, which
can be obtained from NEPA Call-in. Note, how-
ever, that a site may be sacred to a tribe and must
be considered under the Executive Order, even if
it is not eligible for the National Register.

Identified by an Indian tribe, or Indian individual
does not mean that a tribe must provide GSA with
a list of all its sacred sites to have them consid-
ered in GSA's planning. Under several other au-
thorities, notably the National Environmental Policy
Act (NEPA) and the National Historic Preserva-
tion Act (NHPA), it is GSA’s responsibility to de-
termine the character of the environmernt poten-
tially affected by its actions, including its man-
agement of Federal lands. Although such deter-
minations often include checking existing lists (en-
dangered and threatened speciés lists maintained
by the Fish and Wildlife Service, the National Reg-
ister of Historic Places, etc.), the statutes and




their implementing regulations routinely indicate
that this is not enough. In many cases, GSA
must also carry out its own studies to define the
character of the affected environment. Sacred
sites and their uses are aspects of the environ-
ment that may be affected by GSA actions. it
would be misleading, and cause potential con-
flicts with NEPA, NHPA, and other authorities
(e.g., the American Indian Religious Freedom Act
and EO 12898) ior GSA to consider the effects of
its actions only on pre-identified sacred sites. Thus
the phrase, identified by an Indian tribe, or Indian
individual should be understood to mean both
“identified on a general list provided to GSA by a
tribe” and “identified by GSA through consulta-
tion with Indian tribes and individuals in the course
of planning or property management.”

Appropriately authoritative generally means “iden-
tified by the tribal government as authoritative.”
As discussed below, an early step in identifying
sacred sites is government-to-government consul-
tation with the pertinent tribal government(s). In
the course of such consultations, a tribal govern-
ment may identify a particular person, persons,
or group as the authoritative party or parties with
which GSA should consult about sacred sites and
related resources and values (e.g., historic prop-

erties, Native American cultural items, religious .

practices, traditional subsistence activities). Such
parties, and parties that they may identify, can
be regarded as appropriately authoritative. For
examptle, the tribal government might identify a
“cuttural committee” or “cultural resource coordi-
nator” as the point of contact for GSA. This party
might subsequently identify specific elders or spiri-
tual societies who should be consulted. Both the
individual or group identified by the tribal govern-
ment, and those identified by that individual or
group, can be considered appropriately authorita-
tive.

In some cases, an appropriately authoritative per-
son may be a person not identified directly orin-
directly by a tribal government. In some cases
on nen-Indian land, a tribal government may de-
cline to be involved in GSA planning and manage-
ment because it perceives itself to have no role in
management outside the reservation. In other
cases there may be conflicts between a tribal gov-
ermment and such authoritative parties as religious
leaders. Although the tribal government is the
key decisionmaker on Indian land, and must be
given considerable deference on Federal land, GSA
may not disregard the interests of concerned in-
dividuals and groups simply because they are not

Q:

A:

officially sanctioned by the tribal government. In
such cases, GSA may need fo ascertain an
individuals degree of authority through a review of
the individual's credentials and consultation with
other knowledgeable parties.

In what ways might GSA impede access and
ceremonial use?

: If we destroy a sacred site when building a Fed-

eral facility we clearly impede access to and use
of it. This kind of obvious impact isn’t the only
way we may impede access and use, however.
We may do so in a number of other ways, for ex-
ample, by:

W Transferring Federal property containing a sa-
cred site to a non-federal party who will deny
access and use, or who may destroy the
site(s).

M Constructing facilities that diminish the visual,
auditory, aimospheric, or aquatic gualities of
a site or its surroundings that are necessary
for its ceremonial use.

W Constructing facilities, or permitting land uses,
that make access to the site difficult or im-
possible, for example by blocking trails or roads
1o the site,

M Altering the natural environment in ways that
adversely affect access and use, forexample,
by destroying or toxifying medicinal plants
during a program of spraying for insect con-
trol.

How can GSA accommodate access and cer-
emonial use?

On GSA-controlled lands or in planning GSA
projects, we can accommodate access and cer-
emonial use of sacred sites by ensuring identifica-
tion of sacred sites, and tribal access and use
concerns, during planning. Such sites and con-
cems should be addressed during compliance with
NEPA, NHPA, EQ 12898, and other authorities.

We can accommodatie access and ceremonial use
in connection with ongoing management of Fed-
eralfacilities by consulting with tribes and authori-
tative individuals to determine their concerns, and
by adjusting management practices to accommao-
date such concerns to the extent feasible.
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By the authority vested in me as Presi-
dent by the Constitution and the laws of
the United States, in furtherance of Fed-
eral treaties, and in order to protect and
preserve Indian religious practices, it is
hereby ordered:

Section 1. Accommodation of Sacred
Sites.

(&) In managing Federal lands, each ex-
ecutive branch agency with statutory
or administrative responsibility for the
management of Federal lands shall, to
the extent practicable, permitted by
law, and not clearly inconsistent with
essential agency functions, (1) accom-
modate access to and ceremonial use
of Indian sacred sites by Indian reli-
gious practitioners and (2) avoid ad-
versely affecting the physical integrity
of such sacred sites. Where appropri-
ate, agencies shall maintain the confi-
dentiality of sacred sites.

{b) For purposes of this order:

(i) “Federal lands” means any land or
interests in land owned by the
United States, including leasehold
interests held by the United
States, except Indian trust lands;

(if) “Indian tribe” means an Indian or
Alaska Native tribe, band, nation,
pueblo, village, or community that
the Secretary of the Interior ac-
knowledges to exist as an Indian
tribe pursuant to Public Law No.
103-454, 108 Stat. 4791, and “In-
dian” refers to a member of such
an Indian tribe; and

Executive Order 13007
of May 24, 1996

Protection and Accommodation of Access to Indian Sacred Sites

(iiy “Sacred site” means any specific, discrete, nar-
rowly delineated location on Federal land that
is identified by an Indian tribe, or Indian indi-
vidual determined to be an appropriately au-
thoritative representative of an Indian religion,
as sacred by virtue of its established religious
significance to, or ceremonial use by, an In-
dian religion; provided that the tribe or appro-
priately authoritative representative of an In-
dian religion has informed the agency of the
existence of such a site.

Section 2. Procedures.

(@

{©)

Each executive branch agency with statutory or
administrative responsibility for the management
of Federal lands shall, as appropriate, promptly
implement procedures for the purposes of carry-
ing cut the provisions of section 1 of this order,
including, where practicable and appropriate, pro-
cedures to ensure reasonable notice is provided of
proposed actions or land management policies that
may restrict future access to or ceremonial use
of, or adversely affect the physical integrity of, sa-
cred sites. In all actions pursuant to this section,
agencies shall comply with the Executive memo-
randum of April 29, 1984, “Government-to-Govem-
ment Relations with Native American Tribal Gov-
emments.”

Within 1 year of the effective date of this order, the
head of each executive branch agency with statu-
tory or administrative responsibility for the man-
agement of Federal lands shall report to the Presi-
dent, through the Assistant to the President for
Domestic Policy, on the implementation of this
order. Such reports shall address, among cther
things, (i) any changes necessary to accommo-
date access to and ceremonial use of Indian sa-
cred sites; (ii) any changes necessary to avoid
adversely affecting the physical integrity of Indian
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Executive Order 13007
(Continued)

sacred sites; and (jii) procedures implemented
or proposed to facilitate consultation with ap-
propriate indian tribes and religious leaders and
the expeditious resolution of disputes relating
to agency action on Federal lands that may
adversely affect access to, ceremonial use of,
or the physical integrity of sacred sites.

Section 3.

Nothing in this order shall be construed to re-
quire a taking of vested property interests. Nor
shall this order be construed to impair enforce-
able rights to use of Federal lands that have been
granted to third parties through final agency ac-
tion. For purposes of this order, “agency action”
has the same meaning as in the Administrative
Procedure Act (5 U.S.C. 551(13)).

Section 4.

This order is intended only to improve the inter-
nal management of the executive branch and is
not intended to, nor does it, create any right,
benefit, or trust responsibility, substantive or pro-
cedural, enforceable atlaw or equity by any party
against the United States, its agencies, offic-
ers, orany person.

(Signed) President Clinton

THE WHITE HOUSE
May 24, 1996

Q@ How should GSA conduct “government-
to-government relations™ with tribes ?

A: Indiantribes are sovereign “nations within a
nation,” and their governments must be ac-
corded the respect due a sovereign state.
This characteristic places tribes in a differ-
ent category from State and local govemn-
ments, and the way we treat them must re-
fiect this difference. Under severai authori-
ties, most recently the Presidential Memo-
randum of April 29, 1994, regarding govern-
ment-to-government relations, Federal agen-
cies are directed to operate within a govern-
ment-to-government relationship with indian
tribes.

In practical terms, this means that we must
deal at an official, executive Ievel with tribal
governments. Official relations with tribal gov-
ernments must be carried out by GSA line
officials, usually the Regional Administrator
or Assistant Regional Administrator, who are
in effect the representatives of the President.
Technical staff and contractors should never
be tasked to carry out formal, officiai contact
with tribal governments. Staff-level contact
with a tribal government is not a substitute
for executive-level consultation, though it of-
ten occurs on a routine basis once govern-
ment-to-govemment relations have been es-
tablished, and it may occur in preparation for
a government-to-government consultation.

Q: How can you comply with EO 13007 in
planning GSA actions?

A: Preservation of sacred sites, access to such
sites, and ceremonial use of such sites
should be addressed in the course of project
planning and review under NEPA, NHPA, EC
12898, the Native American Graves Protec-
tion and Repatriation Act (NAGPRA) and
other authorities.

M NEFA: Potential impacts on access io
or use of Indian sacred sites, and on the
sites themselves, should be considered
in determining whether a project can be
categorically exctuded from further NEPA
review. Such impacts will often, if not
always, constitute “extraordinary circum-
stances” (see Title 40 CFR Part 1508.4)
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and make it inappropriate to treat the subject
action as categorically excluded.

During formal scoping for an Environmental
Impact Statement (EIS) and during informal
scoping for an Environmental Assessment
(EA) under NEPA, appropriate efforts should
be made to determine whether there are sa-
cred site issues to be addressed. Indian tribes
and people familiar with indian tribal concems
should be consulted early in the scoping pro-
cess. Since information on sacred sites and
their uses is often very sensitive, consuita-
tion with tribes should usually begin before
public scoping meetings are held.

Sacred sites, access to such sites, and cer-
emonial use of such sites should be consid-
ered part of the affected human environment
in EAs and EISs. The significance of impacts
on sacred sites should be considered in EAs
in determining whether an action is a major
Federal action significantly affecting the qual-
ity of the human environment.

Tribes and appropriately authoritative individu-
als should be consulted during EA and EIS
studies. Draift EISs, and EAs where circu-
lated in draft, should be provided to tribes and
appropriately authoritative individuals for com-
meant.

To the extent consistent with the purpose and
need for the project, the alternative selected
after NEPA review should be one that accom-
modates access to and ceremonial use of any
Indian sacred sites that may be affected. Care
must be taken, however, with thorough legal
counsel, to avoid an action that could be con-
strued to support the practice of Indian reli-
gion in viclation of the Establishment Clause
of the First Amendment to the Constitution.

Measures providing for access and use, and
measures to avoid or reduce the severity of
adverse effects, should be included as miti-
gation measures identified in the EIS and
Record of Decision (ROD), or in the EA and
Finding of No Significant Impact (FONSI).

EO 12898: Potential impacts on sacred sites
and on access or use of such sites by Indian
tribes should be evaluated as potential “high
and disproportionate adverse environmental
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impacts” under EO 12898 and the Presiden-
tial Memorandum regarding its application in
the NEPA process.

B NHPA SECTION 106: During the assessment
of information needs that begins the process
of review under Section 106 of NHPA, one fac-
tor that should be assessed based on back-
ground research and consultation is whether
there may be sacred site qualities to historic
properties within the action’s area of potentiai
effects.

ldentification of sacred sites and identifica-
tion of concerns about access and use should
be coordinated with the identification of his-
toric properties.

Concerned tribes shouid be consulted during
identification of historic properties, determi-
nations of effect, and consultation {o resolve
adverse effects.

Where sacred sites are eligible for inclusion
in the National Register of Historic Places,
access to and use of such sites, and avoid-
ing or reducing the severity of adverse effects
to their physical integrity, should be included
in Memoranda of Agreement and Program-
matic Agreements executed under Section
106 and its implementing regulations (Title 36
CFR Part 800).

B NAGPRA: Contacts and consultation with
tribes under the EO should be coordinated
with the contact and consultation required by
43 CFR 10, the regulations implementing
NAGPRA.

Q: How can you comply with EO 13007 in ongo-

A:

ing property management?

In most cases, EQ 13007 is an issue for GSA
management of large rural sites such as surplus
military instaliations. There are exceptions to this
rule, however, for example: where an indian tribe’s
ancestral cemetery may lie within the grounds of
a Federal building.

Property managers should consult with the tribe(s)
o determine whether any sacred site issues ex-
ist with respect to property under GSA control. If
such issues do exist, property managers should
manage the property, to the extent feasible, in
ways that do not impede access and ceremonial
use, and in a manner that avoids adverse effect
on the physical integrity of sacred site(s).




Implementation of the EQ should be coordinated
with ongoing management of historic properties
under NHPA Section 110.

Disposal of Federally owned property, leases, man-
agement agreements, and similar activities that
permit use of Federal real property by non-federal
pariies, are GSA actions that should be treated in
accordance with NEPA, EQ 12898, NHPA, and
NAGPRA (see above).

In managing land coniaining sacred sites, it is very
important not o take management actions that
would “establish” religion in conflict with the Es-
tablishment Clause of the First Amendment to the
Constitution. Generally speaking:

M Setling aside Federal property for the exclu-
sive use of religious practitioners may be taken
1o establish religion, and hence unconstitu-
tional. Tribal requests for exclusive use rights
must be reviewed carefully with legal coun-
sel.

@ Requiring anyone to respect or participate in
a religious activity may be taken to establish
religion. Encouraging people to avoid imped-
ing or disrupting such an activity, and reguiat-
ing activities that clearly impinge upon the
rights of others to conduct a religious event,
is unlikely to be interpreted as establishment.

;- How should the interests of non-federally rec-
ognized tribes, Native Hawaiian groups, and
other aboriginal groups be addressed?

: Non-federally recognized tribes, Native Hawaiian
groups, and other aboriginal groups have no rights
under EOQ 13007, but they are concerned mem-
bers of the American public with rights under
NEPA, NHPA, EO 12898, and other legai authori-
ties. There is no requirement for governmeni-to-
government relations with such tribes and groups;
however, such tribes and groups should be treated
with respect, in essentially the same way one
treats a Federally recognized tribe.

;  How does the definition of “sacred site” in EO

13007 affect the definition of “historic property™
under the National Historic Preservation Act?

: Notatall. Forexample:

A sacred site may or may not be eligible for the
Naticnal Register. For instance, a site to which a

sacred character has been ascribed for less than
fifty years will probably not be eligible for the Na-
tional Register, but may nevertheless be a sa-
cred site that must be considered under the EQ.

National Register procedures should be used for
establishing the boundaries of a sacred site, but
it is possible that the boundaries of a National
Register-eligible site may be larger or smallerthan
those of an EQ 13007 site.

National Register-eligible properties may be iden-
tified using a wider range of methods than the EO
prescribes. The EO emphasizes consultation with
indian tribes and authoritative individuals to give
them the opportunity to identify sacred sites, while
determining National Register eligibility often in-
volves historical, anthropological, and archeologi-
cal research as well.

: How can we protect the confidentiality of in-

formation about sacred sites?

: When a sacred site is eligible for the National

Register, Section 304 of NHPA can be invoked.
Under this authority, information on the site and
its uses can be maintained in a confidential form
if releasing such information could cause an inva-

. sion of privacy, risk harm to the site, or impede

its use by religious practitioners. The Keeper of
the National Register must be consulted in ap-
plying Section 304. If the significance of the site
has an archeciogical element, and release of in-
formation could lead to its damage or destruc-
tion, Section 9 of the Archeological Resources
Protection Act (ARPA) allows information to be
kept confidential without consulting the Keeper.

Sometimes it is feasible to protect the physical
integrity of, and access to, sacred sites without
ever requiring that they be documented. For ex-
ample, in siting buildings on a Federal facility site,
it might be possible to consult with a tribe and its
religious leaders about where to put buildings,
roads, and landscape features so as to avoid ad-
verse effects and impeding access without inquir-
ing into the exact location and character of sa-
cred sites. The project could then be designed in
response to the tribe’s concerns, without ever hav-
ing to generate docurnentation about such sites.
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Q: How should we consult with tribes?

A: National Register Bulletin 38 should be consulted
for some of the issues surrounding sacred sites
consultation. Here are some general guidelines:

Tryto establish general, cngoing working refation-
ships with tribes in the region. These relation-

APRIL 1998

Initiate consultation on specific land-use or
construction projects very early in planning.
Recognize that some sacred site issues

may not be appropriate for discussion in

ships should be initiated in a government-to-gov- general public.
ernment manner (see above), but then may be

carried forward at a staff level if the tribes agree.
Establish tribal points of contact for consultation
on specific issues and projects, and establish how
consultation should be carried out.

Page 8 of 8

ence interaction with the tribe.
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public; hence tribal consultation should
occur before consultation occurs with the

Carry out consultation in a manner that rec-
ognizes tribal cultural values. Learn what
these values are, and how they may influ-



